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ners doing business under the firm name
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STATEMENT OF THE CASE.

This action was brought by the defendants in error to

recover damages on a bond given to obtain a temporary

restraining order. The original action was commenced



May ISth, irK)3, in the District Comi of Alaska, Seeon«i

Division, to restrain the defendants in error from muddy-

ing and polluling the waters of Moonlight Springs (Tr..

p. 4). The complaint in the original action is set forth

at pages 69 to 77 of the transcript. This complaint al-

leged the plaintiffs in that snit were the owners, by lo-

cation and appropriation made in 1899 and 1900, of the

waters of certain springs of pnre water called Moou-

li^t Springs, and were, and had been, since 1900,

engaged in carrying the same in a pipe line, about four

miles in length, to the City of Nome, where they were

used by the inhabitants for domestic and fire purposes

and constituted the only water supply of that city; and

that the defendants in said snit. by mining and sluicing

on ground higher in elevation, were discharging into the

reservoir used to collect and impound the waters, large

quantities of ''mud, din. tlv g- and impure and muddy

water and debris." rendering the water unfit for use. etc.

(Tr., p. 74.)

An injunction, temporary and permanoit, was prayed

for (Tr., p. 76). Upon this complaint an order to show

cause was issned requiring the defendants to show cause

on May 19th why an injunction pendente lite should not

be issued and an order was made restraining and en-

joining the defendants until the hearing of the order to

show cause from the commission of the acts complained

of (Tr., p. 5). It was to obtain this temporary restrain-

ing order that the bond sued on in this action was given

(Tr.. p 6. 7). The plaintiffs in error, (jeorge L. Fish



and E. M. Rininger, were sureties on this bond and are

not otherwise interested in the litigation. After a hear-

ing on the order to show cause the temporary restraining

order was dissolved and the injunction pendente lite re-

fused (Tr., pp. 40, 41). Afterwards the suit was tried

on the merits and resulted in a judgment for defendants

(Tr. p. 9). At the time this action was tried an appeal

from the decree in the original suit was pending in this

Court and undetermined. This fact was pleaded as a sep-

arate defense in the answer, but a demurrer to this de-

fense was sustained by the Court (Tr., pp. 25-26, 29-33).

The complaint in this action alleged ownership by the

plaintiffs of a lay on the premises described as the Grant

Placer Claim expiring June 1st, 1903; that at the time

the restraining order was served they had thereon dumps

of pay gravel of the value of $2500, which they were en-

gaged in sluicing (Tr., pp. 3, 4), that by reason of the

issuance of the restraining order they were unable to

sluice the same and when the restraining order was dis-

solved, the melting snow having disappeared, they were

unable, during 1903, to sluice the same (Tr., pp. 9, 10).

The complaint then proceeds (Tr., p. 10)

:

"That thereafter and during the said year 1903, and

''during the summer and fall thereof, these plaintiff's

''were compelled to leave said claim and secure work else-

"where, and in consequence of the issuing of said injunc-

"tion and restraining order aforesaid, enjoining and in-

"hibiting these plaintiffs from working, mining and sluic-



"iug out said dumps as aforesaid, the said dumps were

** wasted and destroyed, and a great portion thereof

"caved back into the shafts and drifts on said mine, and

"these plaintiffs lost said dumps and the whole thereof,

"and all of the values therein, and by reason of the

"wrongful issuance of said restraining order, so pro-

" cured by said defendants, copartners as aforesaid, and

"the loss of said dumps, and the values therein contained,

"these plaintiffs have been and are damaged in the sum

"of $2,500.00."

As a further cause of action plaintiffs repeated all the

allegations of this complaint except the paragraph X,

just quoted, and further alleged (Tr., pp. 10, 11)

:

"That between the date of the commencement of the

"action aforesaid by the defendants, copartners, and

"against these plaintiffs, and the issuance and service of

"said restraining order, and the date of the dissolution

"of said restraining order, these plaintiffs each lost 22

"days' time, and were prevented from working on said

"claim and sluicing out their said dumps by reason of

' * the wrongful procurement by the defendants copartners

"of said restraining order and the ser\dce thereof upon

"these plaintiffs, to plaintiffs' further damage in the

"sum of one thousand dollars."

As a still further cause of action plaintiffs, after the

same repetition, further alleged (Tr., p. 11)

:

"That the plaintiffs went to a large expense in pur-

" chasing provisions, tools, and other supplies, and for
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** hired labor in taking out said dumps of pay-dirt and

"gravel, to wit, to an expense of at least one thousand

''dollars, and that by reason of the wrongful issuance of

"the said restraining order, and the prevention of the

"working, mining and sluicing up said dumps and ex-

'

' tracting the gold therefrom by the plaintiffs herein, the

"plaintiffs were further damaged in the said sum of one

"thousand dollars."

As a last cause of action, after a like repetition, plain-

tiffs alleged (Tr., pp. 11, 12)

:

"That the plaintiffs were compelled to employ an

"attorney in said action commenced by the defend-

"ants copartners against these plaintiffs, and the plain-

" tiffs agreed to and with their said attorney to pay

"him a reasonable attorney fee to appear for them in

"said cause* for the purpose of moving to dissolve the re-

" straining order issued therein, and to further pay him

"a reasonable fee for trying said cause on the merits, and

"that the plaintiffs thereby became bound and indebted

"to their said attorney, Wm. H. Packwood, for the rea-

"sonable value of his ser^dces in securing the dissolution

"of said injunction, and that the said "Wm. H. Packwood

"charged these plaintiffs as the reasonable value of his

"services as attorney in securing the dissolution of said

"restraining order aforesaid the sum of five hundred dol-

"lars, and that sum is a reasonable sum as an attorney

"fee therefor, and that by reason thereof plaintiffs have

"been and are further damaged in the sum of five hun-

"dred dollars."



A demurrer was interposed by the defendants to this

complaint. This demurrer was general to the whole com-

plaint and was also specilSc and separate to each cause of

action (Tr., pp. 17, 18). The demurrer was overruled

(Tr., p. 19). An answer was then filed putting in issue

the allegations of damage (Tr., pp. 20-23). As a separ-

ate defense the defendants set forth the fact of the taking

and pendency of an appeal from the decree in the original

suit (Tr., pp. 23-27). A demurrer was filed by the plain-

tiffs to this separate defense (Tr., pp. 29, 30) and was

sustained by the Court (Tr., pp. 30-33). Trial of the ac-

tion was had before a jury and resulted in a verdict and

judgment for $2500.00 (Tr., pp. 34, 35), to review which

this writ of error was sued out.

A Bill of Exceptions was duly settled containing all the

evidence, the instructions given and refused, and the ex-

ceptions thereto (Tr., pp. 109, 110-128).

SPECIFICATIONS OF ERROR RELIED ON BY
THE PLAINTIFFS IN ERROR.

1. The Court erred in denying the motion of plain-

tiffs in error for a non-suit as to the first cause of action

set forth in plaintiffs' complaint, said motion being as

follows

:

"Mr. Oeton: I move the plaintiffs be non-suited on

* * the first cause of action on the ground that the proof is

"insufficient to sustain the allegations thereof, and it does

"not appear that the plaintiffs lost their dumps by rea-
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''son of the issuance of the restraining order, but it does

''appear that they lost the dumps by neglecting them

"themselves and by the acts of third parties in sluicing

"them up and appropriating the proceeds." (Assign-

ment of Error, No. 11 ; Tr., pp. 133, 134.)

2. The Court erred in refusing to give to the jury In-

struction No. 1, requested by the defendants (plaintiffs in

error) which said instruction read as follows

:

"Upon the first cause of action set forth in the com-

" plaint of the plaintiffs, wherein the plaintiffs ask judg-

"ment in the sum of $2500.00, alleged to be the value of

'

' the dumps taken out by them on the Grant Placer Claim,

"the jury are instructed to find a verdict for the defend-

"ants." (Assignment of Error, No. 1; Tr., p. 130.)

3. The Court erred in overruling the demurrer of the

defendants to the 11th paragraph or separate cause of

action set forth in plaintiffs' complaint. (Assignment of

Error, No. 15; Tr., p. 135.)

4. The Court erred in denying the motion of defend-

ants that the plaintiffs be non-suited on the cause of ac-

tion set forth in paragraph 11 of the complaint, said mo-

tion being as follows

:

"Mr. Orton: I also move the Court that the plain-

'

' tiff be non-suited on the cause of action attempted to be

"set up in paragraph 11 as to the twenty-two days' time,

"on the ground that the evidence is insufiicient to sustain

'*it, that there is no evidence that by reason of the issu-



8

"ance of the restraining order on them the plaintiff lost

"any time whatever, or were prevented from sluicing out

"their dumps by reason of the wrongful procurement by

"the defendants of the restraining order; that they are

"not entitled to compensation for loss of wages because

"they were not working for wages." (Assignment of

Error, No. 12; Tr., p. 134.)

5. The Court erred in refusing to give to tiie jury In-

struction No. 2, requested by the defendants, reading as

follows

:

"The jury are instructed to find a verdict for defend-

"ants on the cause of action set forth in the 11th para-

" graph of plaintiffs' complaint." (AssigTiment of Er-

ror, No. 2; Tr., p. 130.)

6. The Court erred in overruling the demurrer of de-

fendants to the twelfth paragraph or separate cause of

action set forth in plaintiffs' complaint. (Assignment of

Error, No. 16; Tr., p. 135.)

7. The Court erred in overruling the defendants ' mo-

tion for non-suit as to the cause of action set forth in

paragraph 13 of plaintiffs' complaint, said motion being

as follows:

"Mr. Orton: As to the cause of action set forth in

"paragraph 13, I make a similar motion on the ground

"that attorney's fees moving to dissolve an injunction

"are not proper element of damage." (Assignment of

Error, No. 13; Tr,. pp. 134, 135.)



8. The Court erred in giving the following instruction

to the jury

:

'*I further instruct you that the reasonable value of

*' attorney's fees contracted by plaintiffs in moving to

'^dissolve said restraining order is, under the Statute of

"Alaska relating to injunction bonds, an element of dam-

*'age to be considered by you, and if you find from the

*' evidence that plaintiffs employed an attorney for the

"purpose of moving to dissolve said restraining order,

"that you should also find for the plaintiffs in such sum

"as you may find from the evidence was a reasonable

"attorney fee for such purpose." (Assignment of Er-

ror, No. 8; Tr., pp 132, 133.)

9. The Court erred in charging the jury that in deter-

mining whether they should render a verdict for the

plaintiffs for more than nominal damages they should

consider among other things "What is a reasonable at-

"tomey's fee as shown in the evidence, which the plain-

" tiffs incurred in answering the order to show cause and

"in procuring a dissolution of the restraining order."

(Assignment of Error, No. 10; Tr., p. 133.)

10. The Court erred in allowing the witness Howard

to testify over the objection and exception of defendants

that he employed an attorney to secure the dissolution

of the injunction, the question, objection, ruling of the

Court and answer of the witness being as follows

:

"Q. State whether or not you employed an attorney

"to secure the dissolution of the injunction.
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"Mr. Oeton: I object as irrelevant, incompetent and

"immaterial; attorney's fees are not a proper element of

"damage.

"The Court: Objection overruled.

*

' Defendants excepted.

"A. We did." (Assignment of Error, No. 24; Tr.,

p. 137.)

11. The Court erred in allowing the witness Pack-

wood to testify as to what in his opinion was the reason-

able value of his services, as attorney in procuring dis-

solution of the injunction or restraining order, the ques-

tion, objection, ruling of the Court, and answer of the

witness being as follows

:

"Q. Please state what the reasonable value of the at-

"tomey's fee was for the work done by you in procuring

"the dissolution of this injunction or temporary restrain-

"ing order.

"Mr. Oeton: I object as immaterial, irrelevant and

"incompetent; attorneys' fees are not one of the elements

"of damage which the parties are entitled to recover in

"a case of this character.

"The Court: Overruled.

"Exception taken by the defendants.

"A. I consider $250 a reasonable fee." (Assignment

of Error, No. 28; Tr., pp. 139-140.)

12. The Court erred in refusing to give the jury In-

struction No. 4 requested by the defendants which read

as follows

:
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*
' The jury are instructed that the plaintiffs under their

''lay of the Grant Placer Mining claim had a right to

''sluice up their dumps of pay dirt and gravel taken

'

' therefrom at any time after the 15th day of June, 1903,

"when they could procure sufficient water for that pur-

"pose, and had a right to wait if necessary until the

"snow water should run again in the spring of 1904."

(Assignment of Error, No. 3; Tr., p. 130.)

13. The Court erred in refusing to gi^e to the jury

Instruction No. 7, requested by defendants which read as

follows :

"The jury are further instructed that if the plaintiffs

' failed to return to said claim as they had a right to do,

'and sluice up said dumps or what remained of them, at

'such time as water became available, if it did become

'available, that the defendants are not chargeable with

' their loss in failing so to do, neither are they responsible

'for the disappearance in the meantime of the said

'dumps or any part thereof from any cause except it be

'directly and proximately caused by said injunction and

'restraining order." (Assignment of Error, No. 4; Tr.,

p. 131.)

14. The Court erred in refusing to give to the jury In-

struction No. 8, requested by the defendants, which read

as follows:

"The jury are instructed that the true measure of

"damages in a case where a person is temporarily en-

" joined from sluiciDg up dumps of pay gravel as in this
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"case is the interest at the rate of eight per cent per

** annum upon the amount which could be realized by the

' * sluicing of said dumps at the time the injunction was is-

"sued, said interest to be computed until the time when

''the said plaintiffs might thereafter have sluiced up the

''same, including also compensation for any part of the

"dumps, the loss of which, if any such were sustained,

"was directly and proximately caused by the injunction

"or restraining order." (xVssignment of Error, No. 5;

Tr., p. 131.)

15. The Court erred in giving the following instruc-

tion to the jury:

'
' If you find from the evidence that the plaintiffs had a

"dump or several dumps of pay dirt and gravel on the

"Grant Placer Mining Claim, situated near the Moon-
'

' light Springs in the Cape Nome Eecording District, Dis-

"trict of Alaska, during the spring of 1903, and that they

"were enjoined at the suit of the defendants when en-

" gaged in washing out and extracting the gold there-

'

' from, and you further find from the evidence that plain-

" tiffs could have sluiced out said dumps and extracted

"the gold therefrom between the date when plaintiffs

"were enjoined from so doing in effect, and the date of

'

' the dissolution of the restraining order, and that there-

" after said dumps and their values were wholly or par-

"tially lost to the plaintiffs as the proximate result of

"said restraining order, then I instruct you to find for

*
' the plaintiffs in such sum as you may find from the evi-



13

''deuce plaintiffs were damaged thereby." (Assignment

of Error, No. 6 ; Tr., pp. 131-132.)

16. The Court erred in charging the jury that in de-

termining whether they should render a verdict for the

plaintiffs for more than nominal damages, they should

consider among other things: "The loss of time and the

''expense if any, to which the plaintiffs were put in

"searching for and procuring the testimony to be used

"at the hearing of the order to show cause why the in-

" junction pending in the former action should not issue

"and of the motion to dissolve the restraining order."

(Assignment of Error, No. 9; Tr., p. 133.)

17. There is error in said judgment in this : That the

amount of damages recovered by the plaintiffs against

the defendants are grossly excessive, and plainly appear

to have been so given on account of passion or prejudice

of the jury against the defendants. (Assignment of

Error, No. 19; Tr., p. 135.)

18. The Court erred in sustaining the demurrer of the

defendants in error to the further and separate defense

of plaintiffs in error set up in their answer to plaintiffs

'

complaint alleging pendency of appeal from the judg-

ment in the original action. (Assignment of Error, No.

17:Tr., p. 135.)
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POINTS AND AUTHORITIES.

The Court erred in not granting the motion of plaintiffs

in error for a non-suit as to the first cause of action set

forth in plaintiffs' complaint, and in afterwards refus-

ing the request of plaintiffs in error to find a verdict in

their favor on this cause of action.

This point is raised by the first two specifications of

error. High in his work on Injunctions (Vol. 2, p. 1247,

3d Ed.) says:
,

* * While it is difficult to fix any precise rule or standard

''for determining the damages upon dissolution, it may

"be said generally that nothing will be allowed which is

"not the actual, natural and proximate result of the

"wrong committed. And where no damages have been

"actually incurred, none should -he assessed.''

The restraining order in question here was in effect

but twenty-one days from May 18th, to June 9th, 1903,

during which time defendants in the original suit were

unable to sluice. And notwithstanding that said defend-

ants were only delayed twenty-one days they do not claim

damages for delay, depreciation of the value of their

dumps, but for an alleged total loss thereof (Tr., p. 10).

Although the lease of defendants in error expired June

1st, 1903, it provided '

' Should additional time be required
'

' to clean up any unsluiced dump remaining on the prem-

"ises at date of exi)iration of this lease, such time will
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"be allowed by lessor as may be necessary for same." It

was in evidence that tlie defendants in error did not at-

tempt at any time after the dissolution of the injunction

to return and sluice up their remaining dumps. C T.

Howard, one of the defendants in error, testified :

*
' The

** dumps were in good order on June 9th when I went out

** there" (Tr., p. 45). As a matter of fact the dumps were

sluiced up by third parties (Tr., p. 62-63) and so far as

the record shows without any objection by defendants

in error. Under these circumstances we respectfully sub-

mit that the restraining order was not the proximate

cause of the loss of the dumps. The plaintiffs in error are

not entitled to recover damages accruing after the disso-

lution of the injunction.

2 High on Inj., Sec. 1665, p. 1250. (3d Ed.)

And it was the duty of the defendants in error to have

done everything that a prudent person would ordinarily

do to reduce their damages.

2 High on Inj., Sec. 1675, p. 1257. (3d Ed.)

This they did not do ; after the injunction was dissolved

they entirely abandoned their dumps, never returned

thereto, and seemed content to attempt to make plaintiffs

in error pay their entire value.
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II.

The Court beloiv should have sustained the separate

demurrer of plaintiffs in error to the separate cause of

action set forth in paragraph II of plaintiffs' complaint.

This '' separate cause of action" sets forth that between

the date of issuance of the restraining order and the date

of its dissolution the defendants in error lost 22 days'

time iby 'reason of beiing prevented from sluicing for

which they demanded compensation (Tr., p. 11). It

seems too plain for argument that the loss of wages is not

a proper element of damage in cases of this kind. De-

fendants in error were not working for wages. This

point is made the subject of assignment of error No. 15

(Tr.,p. 135):

III.

The Court erred in not granting the motion of plain^

tiffs in error for a non-suit as to the ''separate cause of

action" set forth in paragraph XI of plaintiffs' com-

plaint.

This is Assignment of Error No. 12 (Tr., p. 134). Even

if defendants in error were allowed to recover for loss of

time it was necessary for them to show that they attempt-

ed to obtain other employment but failed.

''"When it is sought in an action upon an injunction

''bond to recover damages for loss of time and employ-

"ment, in the absence of any evidence showing that plain-

" tiffs used diligence in attempting to find other employ-



17

*'ment during the period in which they were enjoined,

^'damages will not be allowed for such loss."

2 High on Inj., Sec. 1676, p. 1258. (3d Ed.)

Not only was no evidence offered that defendants in

error could not obtain other employment but they affirm-

atively offered evidence that they could have obtained

other employment. C. T. Howard, one of the defendants

in error testified as follows (Tr., pp. 39-40)

:

**Q. Could you have received employment at any
*

' other place during that time f

**A. Yes, sir, I could.

*'Q. State whether any of the other defendants could

''have received employment?

"A. Yes, sir, they could."

Assignment of error No. 2 (Tr., p. 130). Specification

No. 5 raises the same point on a request for an instruc-

tion.

IV.

The Court erred in not sustaining the demurrer of de-

fendants to the separate cause of action set forth in

paragraph XII of plaintiffs' complaint.

This paragraph reads as follows

:

"And for a further and separate cause of action

"against the defendants, plaintiffs allege: Plaintiffs re-

"peat and reaffirm paragraphs from 1 to 9 inclusive of
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"this complaint and further allege: that the plaintiffs

**went to a kirge expense in purchasing provisions, tools

**and other supplies and for hired labor in taking out

"said dumps of pay dirt and gravel, to wit, to an ex-

* * pense of at least one thousand dollars, and that by rea-

* * son of the wrongful issuance of the said restraining or-

*

' der, and the prevention of working, mining and sluicing

**up said dumps and extracting the gold therefrom by the

** plaintiffs herein, the plaintiffs were further damaged in

"the sum of one thousand dollars." (Tr., p. 11.)

Does it make any difference what were the expenses of

taking out the dumps in question? Does that make them

any more valuable? Suppose the expense had been ten

thousand or a hundred thousand dollars, would the plain-

tiffs in error have been liable for such an amount even

though the value of the dumps was only $2500, which is

the amount claimed to have been their value in this case.

It has been demanded already by defendants in error that

plaintiffs in error pay them the full gross value of the

dumps, together with one thousand dollars for loss of

time and they now ask for a thousand dollars expenses

of taking out the dumps. But this is not the extent of the

misfortunes of plaintiffs in error as appears by the next

point discussed.
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V.

The Court erred in ruling that the fees of attorneys

employed to procure dissolution' of an injunction are an^

element of damage in a suit on an injunction bond.

This point was raised in the Court below by a motion

for non-suit as to the separate cause of action claiming

five hundred dollars attorney's fees (Assignment of

Error No. 13; Tr., pp. 134-135, Specification of Error No.

7). It was also made by an exception to an instruction

given to the jury on the subject (Assignments of Error

Nos. 8 and 10; Tr., pp. 132-133, Specifications Nos. 8 and

9). And also by objections and exceptions to evidence on

the subject (Assignments of Error Nos. 24 and 28; Tr.,

pp. 137, 139-140, Specifications Nos. 10 and 11).

While the rule has been adopted by the Courts of many

States that attorney's fees are an element of damage in

such cases, the rule laid down with much emphasis by the

Supreme Court of the United States is just to the con-

trary. The first case where the point was definitely de-

cided by that Court was Oelrichs vs. Spain, 15 Wall., 211.

Mr. Justice Swayne after discussing the question at some

length, said:

**We think the principle of disallowance rests on a

"solid foundation, and that the opposite rule is forbidden

**by the analogies of the law and sound public policy."

(15 Wall, 231.)

The case of Oelrichs vs. Spain, has been cited as au-
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tliority in many cases, particularly in the United States

Courts, to the effect that counsel fees will not be allowed.

Browning vs. Porter, 2 McCrary, 582, 12 Fed., 460.

Fidelity etc., Ins. Co. vs. Roanoke Iron Co., 91

Fed., 21.

The precise question was again before the Supreme

Court of the United States in the case of Tullock vs. Mul-

mne, 184 U. S., 497 ; 22 S. C. R., 372. This was a suit

brought in the State Court of Kansas on an injunction

bond given in a United States Court. The Supreme Court

of Kansas held that counsel fees were allowable as a

part of the damages (61 Kan., 650; 60 Pac, 749). To re-

view the judgment of the Supreme Court of Kansas, a

writ of error was sued out to the Supreme Court of the

United States. It was there decided that the allowance

of attorney's fees in such a case was error and for that

reason the judgment was reversed.

Exactly the same state of facts led to the reversal of

the case of M. K. S T. By. Co. vs. EllioU, 184 U. S., 530;

22 S. C. R., 446. The sole ground of reversal in both

cases was because the Court below had erroneously held

that attorney's fees were an element of damages in a suit

on an injunction bond.

It was contended in the Court below and held by the

learned trial judge that counsel fees should be allowed

under the Alaska Code. We have, however, not been

pointed to any section of the Alaska Code stating any

rule of damages applicable to suits on injunction bonds.
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The only section of the Alaska Code in which the sub-

ject of injunction bonds is mentioned, is section 384

{Carter's Alaska Code, p. 228). This section reads as

follows

:

"An injunction may be allowed by the Court or judge

** thereof, at any time after tlie commencement of the ac-

**tion and before judgment. Before allowing the same

"the Court or judge shall require of the plaintiff an un-

"dertaking, with one or more sureties, to the effect that

"he will pay all costs and disbursements that may be de-

" creed to the defendant, and such damages, not exceed-

"ing an amount therein specified as he may sustain

"by reason of the injunction if the same be wrongful or

"without sufficient cause."

No measure of such damages is attempted to be pro-

vided by the code, and it therefore follows that the ques-

tion is one of general law. It was expressly held in Tul-

lock vs. Midvane (184 U. S., 497), that what is the rule of

damages in suits on an injunction bond is a question of

general law. (184 U. S., 512-513.)

In deciding a question of general law is it not the duty

of the Alaskan Courts to follow the decisions of the

Supreme Court of the United States? The case of

Richards vs. Green, decided in 1890, by the Supreme

Court of Arizona (32 Pac, 266), is precisely in point.

The action as in the case at bar was upon an injunction

bond and the question before the Court was, are attor-

ney's fees allowable as part of the damages? The Court
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said :

*
' It is conceded by apiiellants that it is held by the

'Courts in a very large number of States that counsel

'fees may be allowed in suits upon injunctions under

'statutes similar to our own; but they contend that we

'are bound by the decision.s of the Supreme Court of the

'United States, and cite Oelrichs vs. Spain, 15 Wall.,

'211, where that Court denies the right to recover coun-

'sel fees as a part of the damages in such a suit. We
' do not entertain any doubt but that had the statute pro-

'vided that attorney's fees incurred by the defendant in

'procuring the dissolution of a temporary injunction

'should be an element of damage recoverable in a suit

'on the bond, such provision would have been valid.

'But the statute has failed to do so and we are left to

'determine the question by reference to the analogies of

'the laiv, and a consideration of sound piihlic policy; and

'in this, inasmuch as this Court has never passed upon

'the question, we are to be guided largely by the declara-

'tions of other Courts. As we have said, the preponder-

'ance of authority in the State Courts is that counsel

'fees are recoverable in a suit upon an injunction bond,

' in a case like this. But the weight we may attach to de-

'cisions of different Court as authority depends to a con-

' siderable degree upon the relation in which we stand to

' these Courts. '

'

After discussing the organization and status of Terri-

torial Courts, the opinion proceeds

:

"It is however provided by the organic act that writs
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*'of error and appeals from the final decision of the ,Su-

''preme Court of this Territory to the Supreme Court

''of the United States, where the amount in dispute, ex-

'' elusive of costs, shall exceed the sum of $5000; and this

''not only in cases arising under the constitution and laws

"of the United States, but those arising under the local

"laws of the territory. And herein is a very plain, and

"we think important distinction to be observed between

"the relation of the Courts of the territories to the Su-

"preme Court of the United States, and the relation of

"the State Courts to that Court. The State Courts are

"subordinate to the Supreme Court of the United States,

"only in cases involving federal questions, and not in

"those involving only local questions. The territorial

'

' Courts are completely subordinate to the United States

"Court. It is the Court of final resort and its decisions

''are binding and conclusive upon us."

The judgment of the lower Court allowing attorney's

fees was reversed.

"We have quoted so much of the opinion of the Arizona

Court because the case in which it was delivered is ex-

actly similar to the case at bar. "Alaska is one of the

Territories of the United States. '

'

Steamer Coquitlam vs. U. S., 163 U. S., 346.

"And its District Court is the Supreme Court of the

Territory of Alaska."

Id., p. 352.
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Appeals in certain eases must still be taken from the

District Court of Alaska to the Supreme Court of the

United States direct, and any case may go there by being

certified.

Alaska Code Civil Proc, Sees. 504, 505.

Carter's Alaska Code, p. 252.

We therefore submit that the rule of damages adopted

by the Supreme Court in actions on injunction bonds

should govern in the case at bar.

But even if in any view of the case defendants in error

were entitled to recover attorney's fees, the Court erred

in including in the instruction a statement that they

should be allowed attorney's fees ''incurred in answer-

ing the order to show cause. '

' This was included in the

Courtis instruction (Tr., p. 118) and was excepted to

(Tr., p. 121) and assigned as error (Tr., p. 133). The

case of Curtiss vs. Bachman, 42 Pac. (Cal.), is exactly

in point, that counsel fees in resisting an order to show

cause are not recoverable. The Court in that case say:

"The allowance of counsel fees in suits on injunction

'*bonds is exceptional and should not be carried beyond

''the point to which former decisions have taken it."

(Citing Mitchell vs. Eauiey, 79 Cal., 301; 21 Pac, 833;

Sayi Diego Water Co. vs. Pacific Coast Steamship Co.,

101 Cal, 216; 35 Pac, 651.)

The instruction in relation to attorney's fees is also er-

roneous in that it fails to limit the recovery to the amount

claimed in the separate count for attorney's fees.
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VI.

The Court erred in refusing Instructions Xos. 4, 7 and

8, requested by the defendants. Consideration of erro-

neous instructions upon the same subjects.

Instruction No. 4 requested by the plaintiffs in error

and refused by the Court reads as follows

:

"The jury are instructed that the plaintiffs under their

**lay of the Grant Placer Mining Claim had a right to

"sluice up their dumps of pay dirt and gi'avel taken

"therefrom at any time after the 15th day of June, 1903,

"when they could procure sufficient water for that pur-

"pose and had a right to wait, if necessaiy, until the

"snow water should i-un again in the spring of 1904."

(Tr., p. 130.)

The lay under which the defendants in error were op-

erating, provided among other things '

' should additional

"time be required to clean up any unsluiced dump re-

"maining on the premises at date of exj^iration of this

"lease, such time will be allowed by lessor as may be

"necessary for same." (Tr., p. 43.) Under this pro-

vision of the lease we think the instruction offered was

proper and that the defendants in error had no right to

abandon their property, which was in good condition on

June 9, when the injunction was dissolved, (Tr., p. 45)

and then claim that it was totally lost by reason of the

restraining order.
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Instruction No. 7 requested by the plaintiffs in error

reads as follows:

"The jury are further instructed that if the plaintiffs

' * failed to return to said claim as they had a right to do,

* * and sluice up said dumps, or what remained of them, at

''such time as water became available, if it did become

"available, that the defendants are not chargeable with

"their loss in failing so to do, neither are they responsi-

"ble for the disappearance in the meantime of the said

*

' dumps, or any part thereof, from any cause except it be

"directly and proximately caused by said injunction and

"restraining order." (Tr., p. 131.)

The refusal of this instruction was error.

It was in evidence that the dumps of pay dirt claimed

by defendants in error were afterwards during the same

summer sluiced up by third parties. (Testimony of Bard

and Muther; Tr., pp. 61-65.) Under such circumstances

their loss to defendants in error surely can not be said

to have been the proximate result of the restraining or-

der.

Instruction No. 8 requested by plaintiffs in error reads

as follows:

"The jury are instructed that the true measure of

"damages in a case where a person is temporarily en-

" joined from sluicing up dumps of pay-gravel as in this

"ease is the interest at the rate of eight per cent per an-

"num upon the amount which could be realized by the
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*' sluicing of said dumps at the time the said injunction

**was issued, said interest to be computed until the time

''when the said plaintiffs might thereafter have sluiced

**up the same, including also compensation for any part

**of the dumps the loss of which, if any such were sus-

"tained, was directly and proximately caused by the in-

*' junction or restraining order." (Tr., p. 131.)

This instruction stated what we think was the true rule

of damages in the case at bar. In Sutherland on Dam-

ages, Vol. II, page 73, speaking of the rule of damages

in such cases as this, it is said:

"Where the writ operates not to change the posses-

'

' sion, and does not result in a loss of the chattels but in

'
' suspending the owner 's control, then the amount prop-

''erly recoverable on the bond is the loss in the value

"during the operation of the injunction not exceeding

"the penalty, with interest from the institution of the

"suit. And this damage is the difference between the

"value of the property at the time the injunction was

"dissolved, together with interest."

The Court however charged the jury as follows:

*
' If you find from the evidence that the plaintiffs had a

"dump or several dumps of pay dirt and gravel on the

"Grant Placer Mining Claim, situated near the Moon-

" light Springs, in the Cape Nome Recording District,

"District of Alaska, during the spring of 1903, and that

"they were enjoined at the suit of the defendants when
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"engaged in washing out and extracting the gold there-

**from, and you further find from the evidence that

"plaintiff could have sluiced out said dumps and extract-

*

' ed the gold therefrom between the date when plaintiffs

"were enjoined from so doing in effect, and the date of

"the dissolution of the restraining order, and that there-

" after said dumps and their values were wholly or

"partially lost to the plaintiffs as the proximate result

' * of said restraining order, then I instruct you to find for

"the plaintiffs in such sum as you may find from the

"evidence plaintiffs were damaged thereby." (Tr., p.

119.)

Bearing in mind that the restraining order was only

in force for twenty-two days and that the dumps were in

good condition when the injunction was dissolved (Tr.,

p. 45), we think the Court's error in giving the foregoing

instruction is manifest.

VII.

Error of the Court in charging the jury to allow the

defendants in error for loss of time and expense in

searching for and procuring testimony.

On this point the Court charged the jury as follows

:

"And in determining whether you shall render a ver-

"dict for the plaintiff for more than nominal damages

"you will consider,

<<i # # »
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2. The loss of time and the expense if any to which

*'the plaintiffs were put in searching for and procuring

''testimony to be used at the hearing of the order to

''show cause why the injunction pending in the former

"action should not issue and of the motion to dissolve

'

' the restraining order. '

'

The above quoted portion of the Court's charge was

specially excepted to (Tr., p. 120), and has been as-

signed and specified as error (Tr,, p. 133).

As a first reason why the instruction just quoted is

error is because it is not within the allegations of the

complaint. There is no allegation whatever in the com-

plaint in relation to "expenses" for searching for wit-

nesses or anything similar thereto. Nothing is claimed

by the complaint for any such damage in any of the

causes of action set forth therein.

Secondly, loss of time of the parties tliemselves is not

a proper or legal element of damage.

A case precisely in point is Cook vs. Chapman, 41 N.

J. Eq., 152. Attorney's fees were allowed by the New

Jersey Court, but as to "compensation for loss of time

"and services in procuring the dissolution of the in-

" junction", the Court say:

"The allowance is contrary I think, to both precedent

"and principle. An attempt was made in Edwards vs.

^^Bodine to induce the Court to make a similar allowance.

"The claim made in that case was for compensation for

"time spent in going to counsel and consulting with him.
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"Both the Chancellor and Vice-Chancellor rejected the

** claim, declaring that such loss was not damage. 4 Edw.

"Ch., 292; 11 Paige, 227."

The instruction under discussion is also erroneous be-

cause it does not limit the expenses to those incurred in

procuring a dissolution of the restraining order but in-

cludes also such as may have been incurred in resisting

the order to show cause.

VIII.

The damages aivarded in the Court beloiv were clearly

excessive.

We are aware that excessive damages is not ground

for reversal in this Court {St. L. I. M. & S. Ry. Co. vs.

Spencer, 71 Fed., 93) and only call attention to what we

believe to be the grossly excessive damages to illustrate

how prejudicial to plaintiffs in error were the other rul-

ings complained of which are properly reviewable.

It is alleged in the complaint that the dumps of de-

fendants in error were of the value of but $2500 (Tr.,

p. 8-10). The defendants in error were not the owners

of the claim and had but 75 per cent, interest in the dumps

(Tr., p. 42-3). They were restrained from sluicing but

twenty-two days and when the injunction was dissolved

the dumps were still in good condition (Tr., p. 45). It

was the duty of the defendants to take care of their proj^-

erty and they had no legal right to abandon it and then
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claim tliat plaintiffs in error were liable for its full value

as if it iiad been utterly destroyed.

Behrens vs. McKenzie, 23 Iowa, 333.

IX.

The Court erred in sustaining the demurrer of defend-

ants in error to the separate answer of plaintiffs in

error setting up the pendency of an appeal from the

judgment in the original action.

This affirmative defense is found in the transcript at

pages 23 to 27. It alleges in substance that after the

original action had gone to judgment in the Court below

an appeal was duly taken by plaintiffs in error (defend-

ants there) from said judgment to this Court and that

said appeal was still pending and undetermined. Under

such circumstances an action can not be maintained on a

bond given to obtain the injunction even though it be a

temporary injunction and was dissolved by special order

prior to final judgment.

2 High on Inj., Sec. 1649, 3d Ed.

Cohn vs. Lehman, 93 Mo., 574.

Tutty vs. Ryan, 78 Pac, 657.

Musgrave vs. Sherwood, 76 N. Y,, 194.

In the case of Tutty vs. Ryan, just cited, the facts so

far as the point under discussion is concerned are the

same as the case at bar. A temporary injunction was orig-

inally granted, was dissolved prior to judgment, after-
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wards the case was decided in defendants ' favor, suit was

then commenced on the bond, and after the suit on the

bond was commenced an appeal ivas taken from the judg-

ment in the original action. The pendency of this appeal

was set up as a defense in the suit brought on the bond

and was held to be a good defense. The Court say: ''We

''have not been cited to any authority holding that pend-

"ing an appeal from the judgment in the injunction suit,

"which may result in its reversal or vacation, suit may

"be successfully maintained upon the injunction bond;

^'nor has our somewhat careful investigation disclosed

'

' any. * * * The general rule is well settled that an action

"on an injunction bond cannot be maintained before final

'

' decree in the cause in which the bond was given, and the

"reason usually assigned for that rule is that an inter-

"locutory dissolution can in no sense be considered a
'

' final disposition of the injunction, or a decision that the

"plaintiff was not entitled thereto since upon final hear-

'

' ing it may be reinstated and made perpetual. And while

"the rule has more generally found expression in cases

"where suit has been brought after dissolution on mo-

"tion and before final disposition of the cause in the

"Court where it originated, the reasoning to our mind

"is as persuasive against the right to maintain the suit

"pending proceedings on appeal or error that may re-

"sult in a reversal or vacation of the judgment of the

"trial Court and a reinstatement of the injunction and an

"order of the appellate Court that it be made perpetual.

"And in two States at least it has been so held. In Mis-
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''souri the precise question was decided and it was held

'
' that an action on an injunction bond instituted pending

*'a valid appeal from a final decree dismissing plaintiff's

"bill cannot be maintained, although no supersedeas was

"filed. Colin vs. Lehman, 93 Mo., 574-6; 6 S. W., 267."

The Court then comments on and quotes from Cohn vs.

Lehman, supra, and Musgrave vs. Sherwood, 76 N. Y.,

194, holding to the same effect. On a rehearing of the

case of Tuttif vs. Ryan (79 Pac, 920), the fact that the ap-

peal in the original suit was taken after suit on the bond

was commenced was carefully considered and held to

make no difference, the fact of the pending appeal was

held to be a complete defense.

Upon these considerations it is respectfully submitted

that the judgment should be reversed and a new trial

granted.

J. C. CAMPBELL,
W. H. METSON,
F. C. DREW,
C. H. OATMAN,
lEA D. ORTON,

Attorneys for Plaintiffs in Error.




